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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

Lee Won Jeong,
Appellant,

vs.

United States of America,

Appellee.

BRIEF OF APPELLEE

The two following motions have been made on the

part of appellee and filed herein since the printing of the

record

:

MOTION TO DISMISS.

Comes now the appellee in the above entitled cause,

the United States of America, by W. C. Bristol, United



States Attorney, and Edward EL Cushman, Special As-

sistant to the Uttorney General, its attorneys, and moves

the Court to dismiss the appeal taken from the lower court

in the above entitled cause upon the ground that no appeal

bond or security, on the part of the appellant, to answer

appellee for all damages and costs in case he fails to make

good his appeal and claim upon appeal, has been given by

him or is shown by the record to have been so given.

MOTION TO STEIKE.

Comes now the appellee in the above entitled cause,

the United States of America, by W. C. Bristol, United

States Attorney, and Edward E. Cushman, Special As-

sistant to the Attorney General, its attorneys, and moves

the Court to strike from the record in the above entitled

cause that portion thereof found upon pages 31-58, inclu-

sive, for the reason that the same is in no way a transcript

of any part of the record in the court below, from which

the appeal is taken, nor is the same included in any bill

of exceptions duly or otherwise settled or certified to in

any manner so as to authenticate it as being the testimony

adduced before the lower court, from which appeal has

l)een taken and upon which the judgment was based and

rendered ; and further moves the Court to affirm the order

and .judgment from which the appeal has been taken.

ARGUMENT OX MOTION TO DISMISS.

The only bond given by or on the part of appellant

will be found in the record at page 23. It is submitted by

the counsel for appellee that this is not a sufficient bond
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on appeal ; in fact, it is no appeal bond. It is, in faet, a

bail bond. It is entitled a bail bond and its provisions and

conditions are those of a bail bond. Section 1,000 of the

Revised Statutes, Federal Statutes Annotated, Volume 4,

page G12, provides that in all cases in error or on appeal

a bond shall be given providing and conditioned that "the

appellant shall prosecute his writ of error or appeal to

effect, and, if he fails to make his appeal good, shall an-

swer all damages and costs." This bond is not so condi-

tioned, and is therefore not an appeal bond. There being

no such bond renders the appeal subject to dismissal as

moved. (See cases cited under Section 1,000 in Volume

4, Federal Statutes Annotated, pages 612-13.)

ARGUMENT ON MOTION TO STRIKE.

It is submitted by counsel for the appellee that the

motion to strike should be granted. It is certainly neces-

sary under the statutes, established practice, comity of

courts and the rules of this and the District Court of Or-

egon, that the testimony before the lower court upon which

it acted, and which it considered and upon which it based

its conclusions and judgment, should be by that court and

the judge thereof authenticated and certified as having

been such testimony, before this Court will undertake to

review the action of the lower court. There is nothing in

the nature of a certificate by the judge of the lower court

who tried this cause, or anyone else, that the evidence in-

cluded in the record and sought by the appellees to be

stricken was all or any part of it before the court; nor is

it certified that it contains all of the evidence or all the

mateiial evidence which was before the court and by it
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considered. Tliis is certainly necessary before the pre-

sumption that the judgment and decree of the lower court

was authorized and free from error can in any way he

overcome by the evidence which is set out in the record,

were it admitted that it was introduced in and considered

by the lower court.

In this connection it will be noted that the judgment

of deportation (Record, page 16) and the opinion rendered

and filed by the court (Record, page 17 et al.) were made

and rendered on the 7th of March, 1905, and the only re-

cital in the record concerning the testimony adduced (see

Record, pages 31 and 47) is that the testimony was filed in

the lower court the 14th day of June, 1905— that is, some-

thing over twoi months after the decision was rendered.

.STATEMENT OF THE CASE.

This appeal arises from the proceedings taken before

111. D. McKee, United States Commissioner at Portlaud,

Oregon, upon a complaint laid by the local Chinese inspec-

tor in charge against the defendant, charging on the day

of the complaint that the defendant was a subject of the

Chinese Emperor and unlawfully within the United States

without a certificate of registration or other lawful author-

ity entitling him to be or remain within the same, and that

he was at the time the complaint was filed a laborer and

not belonging to any of the excepted classes of Chinese

persons provided by law otherwise entitled to enter. (Rec-

ord, page 5.)

Upon this complaint a hearing was had before the

Commissioner, with the result that he made and entered



-7-

an order of deportation, from which the defendant ap-

pealed. (Record, page 11.)

Thereafter the cause was tried by the court below

upon such appeal and the judgment of the Commissioner

affirmed, with the result that an order was made and en-

tered that the defendant he deported from the United

States to China, forthwith. (Record, pages 14 and 16.)

From this last order and judgment, entered March

7, 1905, the defendant has appealed to> this Court.

We would call attention to the statement at page S

of appellant's brief, where he says: "Now, the mere fact

that the fare from The Dalles to Portland by train is

$2.60, while by boat it is only $1.50, ought to be a sufficient

explanation, coupled with the fact that the Chinaman had

been working on the railroad track for all the money he

had." We do not find anything in the transcript of the

record that supports this statement in the brief. It may

or may not be true that this condition now exists or that

it existed at the time at which the appellant came from

The Dalles to Portland, but it certainly is not a condition

of which the Court is justified in taking judicial notice.

ASSIGNMENTS! OF ERROR 1 AND 2, CONSIDERED
TOGETHER.

Assignment of error 2, to the effect that the court

failed to make findings of fact and conclusions of law,

does not furnish any ground for review by the Appellate

Court, for findings of fact and conclusions of law were

not tendered to the court at the time and bv it refused
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and exceptions duly taken at that time to its refusal to

find as suggested.

There appear from the records sufficient findings of

fact, both in the decision and judgment of the court be-

low, to support the order of deportation, viz.:

(a) That said defendant Lee Won Jeong is a Chi-

nese laborer and a subject of the Emperor of China.

(b) That he is not registered as required by the

Acts of Congress approved May 5, 1892, and November

3, 1893.

(c) That he does not belong to one of the classes of

Chinese excepted by said Acts from such registration.

(cl) And is now unlawfully in the United States.

See Record, page 16.

In the decision of the court we find the following:

"In the case of United States vs. Bee Jo Yen and Lee

Won Jeong the orders of deportation are affirmed. What-

ever consideration I might otherwise be disposed to give

to the testimony in behalf of these defendants, the unex-

plained fact admitted by them that they came from Seat-

tle to Portland via Pasco, and upon their arrival at The

Dalles got off the cars and came to Portland by boat, con-

vinces me that they are unlawfully in the country, and that

the consciousness of such fact prompted them to adopt

this devious route and course to escape detection and ar-

rest on their arrival in Portland."
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POINTS AND AUTHORITIES.

I.

In the absence of a special request for findings on ma-

terial issues of the case, it is not error for the Court to

fail to make such findings.

Kellogg v. Bissaritz, 51 Kan. 418.

Bradbury v. Bedbury, 31 Minn. i63.

Noland v. Bull, 24 Ore. 983.

Carter v. Bountree, 109 N. C. 29.

Dutertre v. Shallenberger, 21 Nev. 507.

II.

And a party who makes no request of the trial court

to find certain facts cannot review the court's adverse find-

ings on those facts on the ground that they are against the

weight of the evidence when there is evidence to support

them.
Crouch v. Moll, 55 Hun. 603.

Welland v. Williams, 21 Nev. 230.

Eakin v. McCraith, 2 Wash. Ter. 112.

Barry v. Schmidt, 57 Wise. 172.

III.

The Appellate Court will not entertain the objection

that no finding of facts was entered of record by the court

unless the omission was made a ground of objection at the

trial below.

Kruck v. Brine, 27 Iowa, 570.

Schmeltz v. Schmeltz, 52 Iowa 512.
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IV.

In the case of Railroad Company v. Lindsay, having

particular reference to the 32nd section of the Judiciary

Act of 1789, the Court, speaking through Swayne, J., sa.y,

in 4 Wallace, page 656: "It does not appear that any of

the evidence offered by the plaintiffs in the court below

was objected to by the defendant, nor does it appear that

any exception was taken when the court announced its

findings or subsequently when judgment was entered. It

was in the power of the court to permit the petition to be

amended,- amd proper amendments would doubtless have

been made if the objection had been stated. It is presented

for the first time in this Court. Under these circumstances

it must be held to have been waived by the plaintiffs in

error in the court below, and they are concluded by that

waiver in this Court."

Replying to that portion of appellant's brief, pages

3 and 4, wherein he attacks the jurisdiction of the District

Court to try a Chinese appeal without a jury, it is appar-

ent that whatever may be the court or judge's power un-

der Sec. 566, J\. S., to try causes generally without a jury

lias no application in considering its jurisdiction in a Chi-

nese appeal, for that is regulated by a special statute, Sec.

13 of the Act of Sept. 13, 1888, providing, inter alia, "But

any such Chinese person convicted before a commissioner

may within ten days from such conviction appeal to the

.HTDGTC of the District Court for the District."
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ASSIGNMENTS OF EliROR 3, 4 AND 5, CONSID-

ERED TOGETHER.

These assignments attack the judgment upon the

ground of insufficiency of the evidence and that it is con-

trary to law.

The indefinite character of the testimony of Mrs. Lee

Jeong as to the identification of this boy in San Francisco,

and particularly when it appears from her own testimony

that she only saw this boy once (Record, page 37), and

that when she was asked by the court how she could he

sure that this was the same boy replied:

"A. Well, of course, I know his mother all right,

and somebody said, when I knew him on the street."

Though afterwards she does swear that the defendant

is the same boy. While the testimony of Lee Jeong (Rec-

ord, page 38 and page 41), when he saw this boy thirteen

years before, and then testifies that he saw him when a

baby and then saw him when he was about seven years

old and he then saw him playing in the street ("Record,

page 42), that he had no particular place of living (to face

page 43), it appears conclusively from this testimony that

he had not seen the boy between three years old and seven

years old, and from the character of the testimony as given

it was extremely doubtful that he had seen the boy at all.

And then compare this testimony with that of the defend-

ant, as follows

:

"Q. Did you come down on the boat with Fong Auk
and Lee Jo Yen when you were arrested?

"A. I came down from The Dalles, and when I got

on the boat I met them and lots of white passengers. Of
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course, when I see that they are Chinese I sit around and

talk to them.

"Q; Did you find out, coming down on the boat,

what their names were!

"A. I did not.

'

' Q. You didn 't know what their names were ?

"A. I did not.

"Q. Where did you come from, to The Dalles'?

"A. I came from the interior town there; I had been

working.

1
' Q. Didn 't you come from Seattle by way of Pasco

Junction, and then over to The Dalles, and down by boat

from The Dalles to Portland?

"A. No; I might have said that, but I Hidn't come.

I was mixed up and might have said that. I went to Seat-

tle to collect outstanding debts. I couldn't find that man
Lee Kee, who owed my father money; then I had no

money, and I worked my way through to Pasco, and then

I left Pasco and came to The Dalles and took the boat to

Portland.

"Q. Why didn't you come down from Seattle to

Portland direct, the short way?

"A. I went around that way because I could find

work in those interior towns.

'
' Q. Did you work any from the time you left Seat-

tle until you got to Portland?

"A. I have a little over a week.

"Q. Where?

"A. On the car track.

"Q. Where?

"A. At Spokane.

"Q. Did you go from Spokane to Pasco?
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"A. Yes. I couldn't find any work in Pasco, so I

wont to Spokane.

"Q. How long did you stay up there?

"A. About two months.

"Q. You were arrested on April 29th, weren't you?

"A. I don't remember the date.

"Q. Ask him if it isn't a fact that he left Seattle on

April 26th and was arrested here on April 29th?

"A. No. I don't remember the date. No, not at

(hat time.

"Q. How were you dressed, you and those other

two Chinamen, when you came down on the boat?

"A. It was rather cold then; I wore American

clothes; and the others, 1 don't remember what kind of

clothing they wore. Railroad men usually wear American

clothes."

While in comparison with this testimony it is well

also to note that of Lee Wall, who testifies (Record, page

52):

"Q. How long did the boy live with you?

"A. He was about twenty when he left there. I am
not quite sure how long he did live there. About eleven

or so years he lived with me.

"Q. How long ago did he leave you, just approxi-

mately?

"A. He is twenty-one years of age now; he was

about fifteen or sixteen when he left my house.

"Q. What has he been doing since then, if you know?

"A. He has just been working and laboring around.

"Q. Do you know where he is now?
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"A. Portland.

"Q. How long has he been up there, if yon know?

"A. One year.

; 'Q. Who is that (handing- photograph) ?

"A. That is Lee Won Jeong."

And he then afterwards testifies (page 56), from

which as a matter of fact it appears that the boy, accord-

ing to the first aspect of the testimony, left him when he

was twenty, and according to the second aspect of the tes-

timony (page 5G) he remained sleeping at the place of the

witness until his twenty-ninth year, or a nine-year dis-

crepancy between the time he last saw him and the time

according to the witness that he left him, which can hard-

ly be reconciled with the finding that this evidence is of

the character to be accepted as establishing the fact.

The evidence in the record is short and the Appellate

Court may doubtless examine the whole of it to ascertain

whether the conclusion of the lower court is correct; and

from the government's standpoint it appears conclusively

that the judgment of the lower court is certainly correct

for the stronger reason, beyond the insufficiency of the

testimony, that the Chinese witnesses are not corroborated

iiv anv white witness of credit.

The right of one to enter by reason of having been

born in the United States, where he left when he was three

years old and remained away for sixteen years, is not es-

tablished upon the testimony of Chinese persons, unless it
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is corroborated by some white witnesses or by facts and

circumstances.

In re Louis You (1899), 97 Fed. Kep. 580.

Nor, in such a case, will the judgment of the court

below refusing admission be disturbed where his claim

was supported solely by the positive, unimpeaehed testi-

mony of the supposed father, where there are circum-

stances in evidence tending to lessen the probability that

such testimony was true.

Quock Ting v. United States (1891), 140 IT. S.

417.

See:

Gee Took Sing v. United States (0. C. A. 1892),

49 Fed. Rep. 146.

Lem Hing Dun v. United States (C. C. A. 1892),

49 Fed. Rep. 148.

Lee Ah Yin v. United States (C. C. A. 1902),

116 Fed. Rep. 614.

II.

The presumption is against the claim of a Chinese

person to enter or remain by reason of having been born

in the United States; and the evidence supporting the

claim must be clear and satisfactory, and as to its credi-

bility the trial court is vested with a wide discretion.

Lee Sing Far v. United States (0. C. A. 1899),

94 Fed. Kep. S34.

Woey Ho v. United States (C. C. A. 1901), 109

Fed. Kep. 888.

In re Jew Wong Log (1898), 91 Fed. Hep. 240.
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The evidence as a whole is conflicting, and the finding

of the lower court amounts to the verdict of a jury and

will not be disturbed unless some obvious error or mis-

take is shown. Even if the testimony was not conflicting,

the court had a right to determine its weight and to decide

whether or not, from the whole evidence, the appellant

had the right to remain in the United States. No principle

is better settled than that neither Junes nor judges are

bound by testimony that they do not believe. They are

not compelled to render verdicts or find as a fact in obedi-

ence to such testimony, although it is uncontradicted. The

burden was upon the appellant to produce evidence which

would satisfy and convince the lower court, and when, as

in this case, the evidence was not only conflicting, but the

admitted conduct of the appellant justified the court in

finding that it showed evidence of conscious guilt on his

part and a surreptitious effort to reach the town of Port-

land, the lower court was amply justified in rendering its

order and judgment of deportation.

Chen- Hing v. United States, 133 Fed. 227.

Lilienthal v. McCormick, 117 Fed. 89.

Tom Hong v. United States, 193 U. S. 517.

Quong Site v. United States, 116 Fed. 316.

United States v. Leung Sam, 114 Fed. 702.

United States v. Sing Lee, 125 Fed. 627.

In re Jew Wong Lay, 91 Fed. 240.

United States v. Lee lluen, 118 Fed. 442.

Chin Bah Kan v. United States, 186 United States

193.
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For the foregoing reasons it is respectfully submitted

that there has been no error shown on the part of the lower

court, and that the judgment in such court should be af-

firmed.

Respectfully submitted,

W. C. BRISTOL,

United States Attorney.

EDWARD E. OUSHMAN,
Special Assistant to the Attorney General,

Of Counsel.


